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1) Introduction

My instructors act for Crown Resorts Limited (“Crown Resorts”) in relation to a
Victorian state gaming tax issue arising for Crown Melbourne Limited
(“Crown”) under the Casino (Management Agreement) Act 1993 (Vic) (“CMA
Act”).

I provided my Opinion on this issue on 19 June 2021. My Opinion was subject to

final confirmation of the relevant facts.

In relation to what is described in my Opinion as “Category 5 Bonus Jackpots™, |
am now instructed that there are additional ways in which prizes were provided
in the Period to patrons playing the pokies/EGMs (apart from non-cash-

redeemable Pokie Points that | have dealt with in my Opinion):

(a) Cash

(b) Crown food and beverage vouchers, redeemable up to a nominated dollar

retail value at Crown restaurants

(c) Third party (e.g. David Jones, BP, Coles) gift cards, redeemable up to a

nominated dollar retail value.

I am asked to consider whether Crown’s additional treatment of these prizes

under the CMA in the Period has been correct.

The conclusions | reached in my Opinion are unchanged by this additional
information. This Supplementary Opinion is to be read with my Opinion and

deals with the additional information about Category 5 Bonus Jackpots.
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2) Summary of Supplementary Opinion

Based on the background and assumptions contained herein, | have reached the

following conclusions.

The additional instructions in relation to Category 5 Bonus Rewards do not affect

my analysis and conclusions in my Opinion dated 19 June 2021 in any way.

Crown’s cash prizes were deductible in the calculation of Gross Gaming

Revenue.

Crown’s F&B coupons were not deductible in the calculation of Gross Gaming
Revenue when issued. They were deductible only when they were utilised by the
Reward members. Moreover, they were only deductible only to the extent that
they were actually utilised. Their correct treatment is the same as the Category 8
treatment for Dining Rewards. That is, the Gross Gaming Revenue deduction

ought to have corresponded with the F&B revenue.

Crown’s GST position was also under-reported by incorrectly claiming of the full
face value of the F&B coupons as and when issued as part of total monetary
prizes within the Global GST amount in s126-10 of the GST Act. Crown is
subject to GST reassessment for the past four years as discussed in my Opinion.

Upon GST reassessment, Crown’s State Tax Credit would need to be adjusted.

Crown correctly claimed the actual (discounted) payments for third party gift
cards as deductible in the calculation of Gross Gaming Revenue as the time that

each gift card was provided as winnings from the playing of the pokies.

Crown ought to have treated those payments as part of total monetary prizes
within the Global GST amount in s126-10 of the GST Act.
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3) Description of additional prizes under Category 5 Bonus Jackpots and

Crown’s treatment under the CMA

a) Cash

Crown makes cash payments to the patrons who win Jackpots.

Crown has treated the cash prizes as winnings paid out under the Gross Gaming

Revenue formula.

Crown has treated the cash prizes as monetary prizes in the Global GST amount
formula in s126-10 GST Act and thus part of the State Tax Credit.

b) Crown food and beverage (F&B) vouchers

Crown provides F&B vouchers to Crown Reward members as a direct part of

their winnings when playing the pokies.

These vouchers, e.g., for “The Taste of Italy” Jackpots, are valid for a short
period of time. They provide that the Reward Member is entitled to “a selection
of food and beverages up to the value of $...” at nominated Crown restaurants. |

have been provided with sample vouchers. The fine print provides:
This voucher may only be redeemed for food & beverage at participating Crown-owned
restaurants or outlets. Voucher only valid until 28 September 2017. Not redeemable for cash.
Not for sale. No partial redemption.

This language is to be compared with the Dining Rewards in Category 8 referred

to in my Opinion, which state that the Reward Member would receive “$ ... off

any purchase ...”.

The Reward Member must purchase food and beverages at a Crown-owned
restaurant or outlet, and then apply the voucher as a credit against the charge. If
there is any balance owing after redemption of the voucher, the Reward Member

must pay the balance.
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Unlike Crown’s treatment of Dining Rewards in Category 8 outlined in my
Opinion, Crown treats the face value of the F&B vouchers, in the month that
Crown issues them to the Reward Member, and whether or not later redeemed by

the Reward member, as winnings paid under the Gross Gaming Revenue formula.

If and when a food and beverage voucher is in fact redeemed for food and
beverages, then the amount in fact redeemed, which would usually be the full

face value of the voucher, is recognized as F&B revenue received by Crown.

For example, if the voucher has a $30 face value and only $25 is utilised at the
point of redemption, $30 will be deducted as a bonus jackpot in the Gross
Gaming Revenue calculation at the time of issue and $25 is recognised as F&B

revenue on redemption. The $5 difference disappears.

c) Third party gift cards

Crown purchases gift cards from third parties. e.g. David Jones, BP, Coles. The
gift cards work in the way described in the third party’s terms and conditions.

For example, David Jones states as follows:

Gift Cards with a PIN can be used to shop instore and online. Gift Cards without a PIN can be
used to shop instore. Gift Cards are treated as cash and cannot be replaced if lost or stolen. Gift
Cards may only be used for purchases at David Jones and cannot be returned or exchanged for
cash or used to pay any David Jones branded Credit Card account or other Credit Card accounts.
David Jones Gift Cards in AUD currency cannot be redeemed outside of Australia. The funds
available can be verified on request or at time of purchase at any point of sale in any David
Jones store within Australia. No change is given and any balance that remains on the card can be
used in whole or part against future purchases at David Jones. Gift Cards expire 24 months after

issue. Any balance that remains on the Gift Card after expiry will not be available for use.

(I have reviewed each of these third party’s terms and conditions as available on

their websites. | do not discern any relevant differences.)



CRW.512.207.0006

Crown purchases gift cards for their face value, unless it has negotiated a bulk
buying price, in which case the third party will provide Crown a discount of
between 2% and 5%.

When a gift card is given to a Reward Member as winnings from playing the
pokies, Crown treats the purchase cost to it of that card as a deduction in the
Gross Gaming Revenue formula. So if a gift card with a face value of $100 was
purchased for $98, then Crown would deduct $98 in the month that it is provided
to the Reward Member.
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4) Analysis

a) Cash

Crown’s payments of cash bonuses are clearly sums paid out as winnings on the

pokies under the Gross Gaming Revenue formula. Its treatment was correct.

b) Crown food and beverage (F&B) vouchers

As with Category 8 Dining Rewards analysed in my Opinion, a Reward Member
must purchase food and beverages at their menu prices. At the time of settling
the restaurant bill, the voucher acts as the discharge of part or all of the Reward
Member’s debt to Crown for food and beverages. At that same time, the Reward
Member receives its monetary consideration from Crown for gambling on the

pokies, being the amount utilised in discharging the bill.

Accordingly, although Crown’s F&B revenue treatment was correct, its Gross
Gaming Revenue treatment of the F&B voucher was wrong. Crown ought to
have deducted the utilised monetary amount referable to the F&B voucher, not
its face value and ought to have done so only at the time of its redemption by the
Reward Member in discharge of his or her payment obligation to Crown, not the

time that the F&B voucher was issued as winnings.

Crown’s error, insofar as it relates to timing of the deduction, is likely to be of no
moment over the Period, given the short duration of the F&B vouchers. A
deduction claimed wrongly near the end of one month ought to have been

claimed in the next month, etc.

However, the quantum of Crown’s deduction from Gross Gaming Revenue ought
to have corresponded exactly with its recognition of F&B revenue, i.e. the
utilised monetary amount referable to the F&B voucher. Any unused F &B
coupons and any excess that was not utilised by Reward members were neither

Crown’s F&B revenue nor sums that Crown paid out as winnings.
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There is then the issue of the State Tax Credit, which depends on Crown’s correct
GST treatment.

The precise issue is whether an F&B coupon is within the definition of “total
monetary prizes” in the Global GST amount formula in s126-10 of the GST Act,

Viz.
"total monetary prizes" is the sum of:

(a) the * monetary prizes you are liable to pay, during the tax period, on the outcome
of gambling events (whether or not any of those gambling events, or the * gambling supplies to
which the monetary prizes relate, take place during the tax period)

"Monetary prize" is defined in s195-1 GST Act to means:

(a) any prize, or part of a prize, in the form of * money or * digital currency; or

(b) if the prize is given at a casino--any prize, or part of a prize, in the form of:

(i) money or digital currency; or

(ii) gambling chips that may be redeemed for money or digital currency.

“Money” is defined in the GST Act to include:

(a) currency (whether of Australia or of any other country); and
(b) promissory notes and bills of exchange; and

(c) any negotiable instrument used or circulated, or intended for use or circulation, ascurrency

(whether of Australia or of any other country); and
(d) postal notes and money orders; and

(e) whatever is supplied as payment by way of:

(i) credit card or debit card; or

(ii) crediting or debiting an account; or

(iii) creation or transfer of a debt.....”

The first question then is whether Crown incurs a liability to pay money at the

time that it issues a F&B coupon to the Reward Member.
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There are two views: one is that Crown comes under an existing contingent
liability to pay money; the other is that Crown’s liability to pay money is yet to

arise, and is no more than impending or expected.

This is a well-known distinction in the area of bankruptcy law, and other areas of

taxation law.

In my view, Crown’s liability to pay money to the Reward Member, in the sense
that | have analysed in my Opinion, only comes into existence if and when a
Reward Member utilises the F & B voucher. Only when the Reward Member
incurs an obligation to pay for food and beverages does his or her contractual
rights under the F&B voucher gives rise to corollary monetary liabilities of
Crown.

An analogy may be made with an employer’s obligation to pay annual holiday or
long service leave for an employee. From an accounting perspective it is prudent
for the employer to accrue the obligations on a financial year by year basis, but
from a legal perspective there is

at best an inchoate liability in process of accrual but subject to a variety of contingencies

See Federal Commissioner of Taxation v. James Flood Pty. Ltd. [1953] HCA 65;
(1953) 88 CLR 492, at 507-508.

This issue, insofar as timing is concerned, is unlikely to have any GST impact
over the Period.

Nevertheless, for the same reasons as | have explained about in relation to Gross
Gaming Revenue, the total monetary prizes ought to have corresponded exactly
with Crown’s recognition of F&B revenue, i.e. the utilised monetary amount
referable to the F&B voucher. Any unused F &B coupons and any excess that
was not utilised by Reward members were not F&B revenue and were not

monetary amounts that Crown was liable to pay, at any time.
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Accordingly, Crown will have under-reported its Global GST amount and, as |
have discussed in my Opinion, upon any increased reassessment by the
Commissioner within the four-year amendment time limit, its monthly State Tax

Credit amount will be adjusted upwards.

C) Third party gift cards

That Crown must pay out a sum as winnings for it to be deducted in the Gross
Gaming Revenue formula is clear. But the inquiry is never confined to whether
Crown has paid cash or coin directly to the relevant Reward Member playing the
pokies. As Perram J observed in Commissioner of Taxation v Rozman [2010]
FCA 324

As a matter of ordinary English, the verb “to pay” includes amongst its many meanings notions
of satisfaction and discharge. Thus, only a pedant would protest that a woman who buys a pair
of shoes on a credit card has not paid for them; and this is so notwithstanding that every credit
card purchase conceals at least one payment by direction: Visa International Service Association
v Reserve Bank of Australia [2003] FCA 977; (2003) 131 FCR 300 at 320-321 [71]- [74] per

Tamberlin J. So too, it would be idle to suggest that a man who buys a hat by cheque has not

paid for it simply because a cheque is a direction to a financial institution to pay a sum certain to
another person: s 10 Cheques Act 1986 (Cth).

In truth, there is no reason to construe “pay” as requiring a direct flow of money from payer to
payee. Only in a world in which the concept of money was confined to cash and coin could such
a notion even begin to work, for once it be accepted that that concept includes debts and other
choses of action, it becomes nonsensical to speak about money literally moving from the payer
to the payee. Ms Rozman ’s construction of the word “pay” is, therefore, to be rejected. It

ignores ordinary usage and it does so for no good reason.

Crown, in offering to provide third party gift cards as part of the prizes to be
provided to Reward Members, is effectively offering to discharge any monetary
debts that they incur to the third party for goods they might purchase, and paying

money in advance to the third party for that purpose.
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The advent of the “gift card” as a tri-partite means of effecting this type of
arrangement is “a perfectly sensible short cut to the same commercial terminus”:
Snook v London & West Riding Investments Ltd [1967] 1 All ER 518.

That is, Crown pays money to the third party. It is not for the purchase of goods.
Rather, it is an “advance in anticipation of an unascertained future liability for”
purchased goods to be applied in discharge of any future debt owing to the third
party for those goods: see Dixon J in Federal Commissioner of Taxation v
Steeves Agnew & Co (Vic) Pty Ltd [1951] HCA 26; (1951) 82 CLR 408, 418.

I have adverted to this well-known legal analysis in my Opinion. It applies to all

payments in advance for goods and services. As Dixon J continued:

Even in the case of rent a voluntary payment in advance has not the quality of rent. "For
payment of rent before it is due is not a fulfilment of the obligation of the covenant to pay rent,
but is, in fact, an advance to the landlord with an agreement that on the day when the rent
becomes due such advance shall be treated as a fulfilment of the obligation to pay the rent" - per
Willes J., De Nicholls v. Saunders (1870) LR 5 CP 589, at p 594 ; cf. Copping v. Commercial
Flour and Oatmeal Milling Co. Ltd. [1933] HCA 65; (1933) 49 CLR 332, atp 342 .

When Crown provides the gift card to the Reward Member, as contemplated by
the third party’s terms and conditions, Crown’s money — the money it has paid in
advance to the third party - is lost to it, for it cannot utilise the third party gift
card for itself in discharge of any monetary obligation it might choose to incur in
purchasing goods. Crown has transferred its monetary right against the third
party to the Reward Member.

It is to be expected that the Reward Member will utilise the gift card. But that
would not be Crown’s concern (Crown’s residual (and practically remote) legal
interest would merely be to ensure, as the original contracting party, that the
third party honours the gift card for the benefit of the Reward Member). The
gambling contract between Crown and the Reward Member is fully executed
from the time that Crown provides the gift card to the Reward Member. It has

lost its advance payment as a result of the gambling transaction and the Reward
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Member has obtained that advance payment as his or her winnings, albeit limited

in recourse in the sense | analysed in my Opinion.

The analysis is no different from Crown purchasing, as a prize for the Reward
Member, a third party gift card on his or her behalf. That would be a sum paid

out by Crown as winnings.

Accordingly, I consider that Crown was correct to deduct at least the
(discounted) cost to it of each third party gift card at the time it was awarded as a

prize to the Reward Member in the Gross Gaming Revenue formula.

The question remains, however, whether Crown was entitled to deduct the full
face value of the third party gift card in the Gross Gaming Revenue formula, or

only the (discounted) cost to it.

Crown paid out only one amount of money. That money was an advance
payment for goods anticipated to be purchased from the third party to be
transferred to the Reward Member as his or her winnings from playing the

pokies.

The Gross Gaming Revenue formula is concerned with the sums paid out by
Crown as winnings, not the value to the Reward Member of the monetary rights

transferred by Crown.

The same analysis follows for GST purposes. A third party gift card is not
“money” as broadly defined in the GST Act. But the money paid by Crown to
the third party in advance for the purchase of goods become monetary prizes paid
by Crown as and when Crown transfers those advance payments to the Reward

Member as prizes for its gambling supplies.

The position in relation to items of property acquired by Crown within Division
11 of the GST Act and later supplied as in specie prizes is not relevant to this
analysis of tri-partite money flows. In this regard, a gift card is a voucher within
Division 100 of the GST Act.
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Moreover, unlike a luxury car prize, a gift card is not given by Crown as a prize
for its intrinsic value. When the gift card is given by Crown to a Reward
Member as a prize, the money paid by Crown to the third party as an advance
against the purchases of the Reward Member is stamped as part of the actual
monetary consideration for or in connection with Crown’s gambling supplies.
Accordingly, it is a monetary prize in the Global GST amount formula in s126-10
of the GST Act.

With compliments

M L Robertson QC

4 July 2021
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